
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT IMPORTANT DECISIONS 421 

appointed by the court on motion of the defendant, and the remainder to be 
appointed by the plaintiff. The court ordered the committee to act, provided 
the plaintiff consented to be examined. Held, that the refusal of the plain- 
tiff to submit to the examination should have been considered by the jury as 
evidence bearing on the plaintiff's good faith. (Russell, J., dissents.) City 
of Cedartozvn v. Brooks (1907), — Ct. App. Ga. — , 59 S. E. Rep. 836. 

Whether a plaintiff in a personal injury suit must submit to a physical 
examination rests within the discretion of the trial court, Georgia R. & D. 
Ry. Co. v. Childress, 82 Ga. 719. And it is upon this fact that the dissent 
is based, holding if any mistake has been made it was an abuse of the dis- 
cretion of the court and should be reviewed by a court for the correction of 
such errors and not by a jury. Some courts deny the power to compel a plain- 
tiff to submit to a surgical examination, e. g., Union Pacific Railway Co. v. 
Botsford, 141 U. S. 250; yet these same courts admit a refusal to be con- 
sidered by the jury a9 bearing on defendant's good faith; as was said in the 
above case: "If he unreasonably refuses to show his injuries when asked to 
do so, that fact may be considered by the jury as bearing on his good faith, 
as in any other case of a party declining to produce the best evidence in his 
power." If this is the proper ruling, where no right of the court whatever 
is recognized to compel the plaintiff to submit, it is hard to see why, when 
such a right is recognized, the refusal should be excluded. Whether the plain- 
tiff should be compelled to submit to an examination, and whether his 
refusal should create a presumption, would seem to be two entirely different 
questions. 

Equity — Laches. — The plaintiff was a member of a mutual life insur- 
ance company and held a policy under which the company had agreed not to 
exceed a fixed rate of assessment. This rate was slightly exceeded in 1895 
and greatly exceeded in 1898, by which time the plaintiff had been in the 
company for seventeen years. He protested against the assessment of 1898, 
but continued payments for a short time, when he quietly dropped out, mak- 
ing no demand against the company until, some seven years later, he brought 
this action to recover damages for the wrongful cancellation of his policy. 
Although the statute of limitations did not run in favor of the defendant, a 
non-resident corporation, the court held that the plaintiff was estopped by his 
abandonment and laches from asserting any rights under the policy. Brock- 
enbrough v. Mutual Reserve Life Ins. Co. (1907), — N. C. — , 59 S. E. 
Rep. 118. 

An indignant dissenting opinion was rendered in which the time element 
in the case was entirely ignored. The dissenting justice seems to have 
thought that the majority opinion was based on the estoppel of the plaintiff 
to deny the rightfulness of the assessment by having made payments there- 
under, and he warmly repudiates such an application of the doctrine of equit- 
able estoppel. It can hardly be doubted, under the authorities, that the case 
was a proper one for the application of the doctrine of estoppel by laches, 
especially in view of the fact suggested in the conclusion of the majority opin- 
ion, that, since the abandonment of his policy by the plaintiff, thousands of 
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new members had come in, and it would be manifestly inequitable to subject 
the resources of the company, created almost entirely by the payments of these 
new members, to the satisfaction of such a stale demand as that made in this 
case. Smith v. Clay (1767), 3 Brown Ch. 639; Great Western Ry. Co. v. The 
Oxford, etc., Ry. Co. (1853), 3 DeGex, M. & G. 341; Scott v. Evans (1839), 
Fed. Cas. No. 12529; In re Whittemore (1892), 157 Mass. 46; Ry. Co. v. Fitter 
(1869), 60 Pa. St. 124; Williams v. Rhodes (1876), 81 111. 571; Pomeroy, 
Equity Jurisprudence, Vol. I, §§ 418-419. 

Foreign Corporations — What Constitutes "Doing Business" in the 
State — Restrictions on State in Case of Interstate Commerce. — A for- 
eign corporation ships goods to a factor in Colorado who sells on com- 
mission, and the corporation retains title to the goods in itself under a con- 
tract which lasts for a year. The factor handles the goods, pays all charges, 
and gets commissions on sales. Held, that this is interstate commerce and 
does not constitute "doing business*' so as to come within the provisions of 
the Colorado statute. Butler Bros. Shoe Co. v. United States Rubber Co. 
(1907), — C. C. A., 8th Cir. — , 156 Fed. Rep. 1. 

The case, in this respect, seems to reverse the circuit court decision of the 
same case. 132 Fed. 398. It is an authoritative decision on a situation which 
seems on the border line. If the sales had been made outright to the factor 
or even through travelling salesmen, and the shipments had been direct to 
consumers, the case would be clearly interstate commerce. Cooper Mfg. Co. 
v. Ferguson, 113 U. S. 721, 5 Sup. Ct. 739; Caldwell v. North Carolina, 187 
U. S. 622; and state courts would not generally contend that that was "doing 
business" within its borders. Henderson Woolen Mills v. Edwards, 84 Mo. 
App. 448; Lewis v. Irby Cigar, etc., Co.. 45 S. W. 476. See also note to Wag- 
ner v. Meakin, 33 C. C. A., 577, 585. On the other hand, if the shipments had 
been made to its own branch office or distributing agency it would clearly be 
a case of "doing business" within the state. People v. Wemple, 131 N. Y. 64; 
Lacy v. Packing Co., 134 N. C. 567. The question in the principal case is a 
close one. The fact which inclines us to favor it is that the factor had a 
business of his own and in Colorado was the one who handled the goods and 
paid the expenses of so doing. Allen v. Tyson-Jones Buggy Co.. 91 Tex, 22, 
40 S. W. 393 ; Lasater v. Purcell Mill, etc., Co., 22 Tex. Civ. App. Z5, 54 S. W. 
425. The fact which inclines us to regard it as "doing business" in Coloradb 
is that the title to the goods remains in the foreign corporation and the money 
received for the goods belongs to the corporation subject to the reduction 
of the factor's commission. See Commonwealth v. Parlin, etc., Co., 26 Ky. L. 
Rep. 58, 80 S. W. 791 ; John Deere Plow Co. v. Wyland, 69 Kan. 255, 76 Pac. 
863; Fay Fruit Co. v. McKinney Bros. & Co.. 103 Mo. App. 304, 77 S. W. 
160 ; Fertiliser Co. v. Kelly, 10 Pa. Super. Ct. 565 ; Western Paper Bag Co. v. 
Johnson, 38 S. W. 364; Bertha Zinc &■ Mineral Co. v. Clute, 7 Misc. Rep. 
(N. Y.) 123; Nonanturn Worsted Co., 3 Pa. Dist. Rep. 428. See also Vol. 
19, Cyc, 1271; 13 AmEr. & Eng. Ency. (2nd Edit.) 871, notes 1 and 2; 
Clark & Marshall, Priv. Corporations, Vol. 3, § 846. 



